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I. INTRODUCTION 

1. This Memorandum of Argument is submitted by FTI Consulting Canada Inc., in its 

capacity as the court-appointed monitor (the “Monitor”) of JMB Crushing Systems Inc. (“JMB”) 

and 2161889 Alberta Ltd. (“216”, JMB and 216 are collectively referred to as, the “Companies”), 

in response to certain applications filed by Jerry Shankowski (“Jerry”) and 945411 Alberta Ltd. 

(“945”, Jerry and 945 are collectively referred to as, “Shankowski” or the “Applicants”) seeking 

leave to appeal the Reverse Vesting Order (the “RVO”) and the Order (Amended and Restated 

Mantle Sale Approval and Vesting Order) (the “SAVO”), both granted on October 16, 2020.  The 

SAVO and RVO form a critical part of the Mantle Transactions (as defined below) and, as a result, 

the proposed meritless appeal threatens to derail the Mantle Transactions. 

2. Shankowski’s materials state the following proposed grounds of appeal: (i) the Chambers 

Justice “erred in law or in mixed law and fact in granting the impugned Orders based on the non-

disclosure by JMB and 216 and their Counsel of paragraph 26 of the [Bonnyville] Contract …”; 

(ii) the RVO and SAVO constitute a plan of arrangement which was not properly approved; and, 

(iii) the RVO and SAVO will prejudice Shankowski’s trust and lien claims.   

3. The appeal sought by Shankowski is remarkable given that Shankowski: (i) has not 

appealed the Sanction Order (as defined below), which concerns the actual Plan (as defined 

below); (ii) was served with notices of application (collectively, the “October 16 Application”) 

seeking approval of the RVO and SAVO more than two weeks prior to the hearing; (iii) did not 

oppose the October 16 Application, despite being present; and, (iv) will suffer no prejudice, 

whatsoever, as the RVO does not substantively affect creditors’ claims and the SAVO is a 

straightforward approval and vesting order. 
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4. No palpable and overriding error, being the applicable standard of review, has been 

identified.  Instead, Shankowski alleges that material facts (the Bonnyville Contract), were not 

disclosed.  This is inaccurate.  The Affidavit of Jerry Shankowski, sworn on November 6, 2020 

(the “Shankowski Affidavit”), states: 

“the first time that JMB, the Counsel for JMB, the Monitor or Counsel for the 

Monitor or any other person disclosed a copy of the Contract between JMB and 

the MD of Bonnyville referred to in the Eidsvik May 20 Order was when an 

unfiled copy of the Affidavit of Jason Panter (“Panter”) was provided to 

[Shankowski’s counsel] on October 9, 2020, and that he did not read and review 

the Contract until the evening of October 17, 2020 …”1   

II. FACTS 

Mantle Transactions 

5. The Monitor and Sequeira Partners, in its capacity as sales agent, carried out the terms of 

the court-approved sale and investment solicitation process (the “SISP”).2  Mantle Materials 

Group Ltd.’s (“Mantle”) wining bid evolved into the Amended and Restated Asset Purchase 

Agreement, dated September 28, 2020 (the “Mantle APA”). 

6. The Mantle APA, inter alia, contemplates: (a) the sale of the Acquired Assets (as defined 

in the Mantle APA); (b) a joint plan of arrangement under the CCAA and the Business 

Corporations Act (British Columba) (the “Plan”): (i) compromising certain secured creditors’ 

claims; and, (ii) cancelling and transferring various equity interests in JMB to Mantle; and, (c) the 

granting of: (i) the SAVO, to transfer the Acquired Assets; (ii) the RVO, to transfer the Remaining 

JMB Assets and Remaining JMB Liabilities (as defined in the RVO) without prejudicing existing 

                                            
1 Affidavit of Katie Doran, sworn on December 4, 2020 [“KD Aff.”] at Exhibit “I”, the Affidavit Jerry Shankowski, sworn on 

November 6, 2020, at para. 4(a) [“Nov. 6 Shankowski Affidavit”]. 

2 See KD Aff., supra at Exhibit “N”, the Monitor’s Brief of Law and Argument at first instance, at paras. 4-6 [“Monitor’s Brief”]. 
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creditors; (iii) a Plan Sanction Order (the “Sanction Order”) approving the Plan; and, (iv) an 

Assignment Order (pursuant to section 11.3 of the CCAA), approving the transfer and assignment 

of certain material contracts to Mantle (collectively, the “Mantle Transactions”).3 

Service of Application Materials and Related Disclosure 

7. Beyond being made available upon request, the existence of the Bonnyville Contract was 

disclosed numerous times, including: (i) the Affidavit of Jeff Buck, sworn on April 16, 2020; 

(ii) the Order - Lien Claims - MD of Bonnyville, granted on May 20, 2020 (the “Bonnyville 

Order”); (iii) the Affidavit of Jeff Buck, sworn on May 20, 2020; and, (iv) the Affidavit of Jason 

Panter, sworn on October 9, 2020, which referenced and exhibited the entire Bonnyville Contract.4 

8. Regarding service of the Bonnyville Contract, the Shankowski Affidavit states:  

“I am advised by [counsel] and do verily believe that the first time that [counsel] 

received a copy of the Contract was by service of an unfiled copy of the Affidavit 

of Jason Panter sworn October 9, 2020, in relation to the applications to discharge 

builders’ liens from the lands of myself and 945411, but [counsel] did not notice 

the terms of the Contract at that time and particularly paragraph 26 and the 

definitions of “Product” and “Services” until the night of October 16, 2020…”5   

The RVO 

9. The RVO is a necessary part of the Mantle Transactions, as: (i) it monetizes approximately 

                                            
3 KD Aff., supra at Exhibit “L”, the Seventh Report of the Monitor, dated September 30, 2020, at paras. 4(d), 16, 37(c)(ii)-(iii), 

37(f), 37(g)(ii) [“Seventh Report”].  See also the Plan of Arrangement, attached as Appendix “A” to the Seventh Report, at 

paras. 1.1(p), 1.1(pp), 4.1(a)-(e) [“Plan”].  The Mantle Transactions are structured to occur in the following order: (a) first, 

the vesting of the Acquired Assets in Mantle, the assumption of certain secured debt, and the payment of the Mantle APA 

purchase price; (b) second, the Reverse Vesting Order shall take effect; and, (iii) third, the limited Plan shall become effective, 

assuming it receives the necessary votes: Plan, supra at ss. 2.2, 2.3, 5.1. 

4 KD Aff., supra at Exhibit “E”, the Affidavit of Jeff Buck, sworn on April 16, 2020 at para. 33(a); KD Aff., supra at Exhibit “F”, 

the Affidavit of Jeff Buck, sworn on May 20, 2020 at para. 6; KD Aff., supra at Exhibit “B”, Order - Lien Claims - MD of 

Bonnyville, issued on May 20, 2020 at para. 3(c); KD Aff., supra at Exhibit “G”, Affidavit of David Howells, sworn on May 

29, 2020 at para. 2; Affidavit of Jason Panter, sworn on October 9, 2020, at Exhibit “C”. 

5 Nov. 6 Shankowski Affidavit, supra at para. 5. 
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$40 million of paid up capital and preserves regulatory permits which may not be immediately 

transferable; and, (ii) a traditional plan of arrangement to achieve similar objectives is not viable 

in the current circumstances. The relevant provisions of the RVO state:  

4.  […] (a) all of JMB’s right, title and interest in and to the Remaining JMB 

Assets shall vest absolutely in the name of 216, but shall remain subject to any 

and all caveats, security interests, hypothecs, pledges, mortgages, liens, trusts or 

deemed trusts, […] or other claims, whether contractual, statutory, financial, 

monetary or otherwise, whether or not they have attached or been perfected, 

registered or filed and whether secured, unsecured or otherwise… (all of which are 

collectively referred to as the “Remaining JMB Encumbrances”), all of which 

shall continue to attach to the Remaining JMB Assets and to any and all 

proceeds of the Remaining JMB Assets (any such proceeds being the 

“Remaining JMB Proceeds”) and to secure the payment and performance of 

any Remaining JMB Liabilities secured thereby, with such Remaining JMB 

Encumbrances and Remaining JMB Liabilities having the same nature and 

priority as against the Remaining JMB Assets and their Remaining JMB 

Proceeds as they had immediately prior to the transfer and vesting; […] 

(c) any and all Remaining JMB Liabilities (including, for greater certainty, the 

Remaining ATB Debt and Remaining Fiera Debt) shall be transferred to and vest 

absolutely in 216 and 216 shall be deemed to have assumed and become liable 

for such Remaining JMB Liabilities up to and solely to the extent of the Remaining 

JMB Assets and the Remaining JMB Proceeds, and subject to the Initial Order and 

any other applicable Order in these proceedings, the JMB Creditors (including, for 

greater certainty, ATB and Fiera) will have all of the rights, remedies, recourses, 

benefits and interests against 216 up to and solely to the extent of the Remaining 

JMB Assets, which immediately prior to the Reverse Vesting they had against 

JMB, and the nature of the Remaining JMB Liabilities, including, without 

limitation, their amount, priority, and secured or unsecured status, shall not be 

affected or altered as a result of their transfer to and vesting in 216; […] 

(d) […] (ii) any JMB Creditor that prior to the Effective Time had a valid right 

or claim against JMB under or pursuant to any Remaining JMB Liability shall 

no longer have such right or claim against JMB but shall have an equivalent 

Remaining JMB Liability claim against 216 in respect of the Remaining JMB 

Liability up to and as against 216’s interests in the Remaining JMB Assets, from and 

after the Effective Time in its place and stead, and nothing in this Order limits, 

lessens, extinguishes, or alters the Remaining JMB Liability claimed by any 

such JMB Creditor as against 216 up to and to the extent of the Remaining JMB 

Assets and the Remaining JMB Proceeds; […]6 

                                            
6 KD Aff., supra, at Exhibit “D”, the Reverse Vesting Order, at paras. 4(a), 4(c), 4(d)(ii). 
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The SAVO 

10. The following factors, among others, were raised in connection with the approval of the 

SAVO: (i) the Mantle APA arose from a comprehensive court-approved SISP; (ii) the Mantle APA 

was the highest and best bid received; (iii) the price to be paid for the Mantle Assets represents the 

highest and best price that can be obtained in the current circumstances; and, (iv) the Mantle APA 

is supported by ATB and Fiera; who will suffer a significant shortfall as a result of same.7 

The Set Aside Application 

11. On November 27, 2020, the CCAA Court heard an application, by Shankowski, seeking to 

set aside the SAVO and RVO (the “Set Aside Application”), on substantially the same grounds 

as currently alleged.  As part of the related materials, the Shankowski Affidavit states: 

Prior to October 16, 2020, I did not believe that 945411 had any possibility of 

recourse, as an unsecured creditor, to any arrear’s amounts owing to it other 

than as a potential claimant under the lien hold back fund established pursuant 

to the Eidsvik May Order.  Had the existence of the trust created under 

paragraph 26 of the Contract been disclosed to me by JMB, I would not have 

entered into the Amended Assignment Agreement, unless all of the arrears had 

been cured…8 

12. A decision concerning the Set Aside Application is expected on December 7, 2020. 

III. ISSUE 

13. The issue before this Honourable Court is whether Shankowski should be granted leave to 

appeal the RVO and the SAVO.  If leave to appeal is granted, this Court must then consider 

                                            
7 KD Aff., supra, at Exhibit “K”, Fourth Report of the Monitor, dated August 25, 2020 at paras. 13(e), 15, 17; Seventh Report, 

supra, at paras. 18(a)-(d), 20, 38(d)-(i), 49, 54, Confidential Appendix “B” (Summary of Phase 2 SISP Bids). 

8 Nov. 6 Shankowski Affidavit, supra, at para. 29. 
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whether to grant a stay pending such appeal, as addressed in a separate Memorandum of Argument. 

IV. LAW 

14. Section 13 of the CCAA requires that leave to appeal be obtained from the judge appealed 

from or of the court to which the appeal lies, prior to commencing an appeal of a CCAA Order. 9 

15. Leave to appeal in CCAA proceedings is granted where there are serious and arguable 

grounds that are of real and significant interest to the parties, taking the following into account, 

whether: (i) the point on appeal is of significance to the practice; (ii) the point raised is of 

significance to the action itself; (iii) the appeal is prima facie meritorious or frivolous; and, (iv) 

the appeal will unduly hinder the progress of the action.10  In most cases, the last two factors should 

be given the most weight.11  In assessing these factors consideration will be given to the applicable 

standard of review that would govern the proposed appeal.12 

V. ARGUMENT 

(A) Leave to Appeal The CCAA Court’s Discretionary Orders Should Not be Granted. 

16. Leave to appeal the CCAA Court’s discretionary SAVO and RVO should not be granted 

in the present circumstances.  In matters of mixed fact and law and the exercise of judicial 

discretion, as in the current circumstances, the applicable standard of review is palpable and 

overriding error.13  Specifically, “[a]n appellate court should exercise its power sparingly, when 

                                            
9 Companies’ Creditors Arrangement Act, RSC 1986, c. C-36 a s. 13 [“CCAA”]. 

10 Bellatrix Exploration Ltd v BP Canada Group ULC, 2020 ABCA 178 [Bellatrix] at para. 16. 

11 Resurgence Asset Management LLC v. Canadian Airlines Corporation, 2000 ABCA 149 at para. 45 [Resurgence]. 

12 Third Eye Capital v B.E.S.T. Active 365 Fund, 2020 ABCA 160 at para. 9, citing Re Liberty Oil & Gas Ltd, 2003 ABCA 158 

(CanLII) at para. 20 [Liberty]. 

13 Housen v. Nikolaisen, [2002] 2 SCR 235, 2002 SCC 33 (CanLII) at paras. 27, 36; Third Eye, supra at paras. 23-25, 36. 

https://www.canlii.org/en/ab/abca/doc/2020/2020abca178/2020abca178.html?autocompleteStr=2020%20ABCA%20178&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2000/2000abca149/2000abca149.html
http://canlii.ca/t/j6n0d
https://www.canlii.org/en/ab/abca/doc/2003/2003abca158/2003abca158.html
https://www.canlii.org/en/ab/abca/doc/2003/2003abca158/2003abca158.html
https://www.canlii.org/en/ca/scc/doc/2002/2002scc33/2002scc33.html
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asked to intervene in issues which arise in CCAA proceedings”.14  Further, “[d]ecisions of a 

supervising chambers judge are accorded considerable deference and will be interfered with only 

if the judge acted unreasonably, erred in principle, or made a manifest error.”15  

17. The CCAA Justice’s decision to grant the RVO and SAVO was an exercise of discretion, 

under Sections 11 and 36 of the CCAA.16  Shankowski’s proposed appeal raises no issues or 

concerns regarding any extricable legal issues or with respect to the legal test applied.  Justice 

Eidsvik has, to date, granted 23 of 24 Orders within the CCAA proceedings and was well placed 

to exercise the CCAA Court’s discretion during the October 16 Application.   

18. Shankowski now seeks to replace this exercise of discretion by appealing Orders which do 

not affect Shankowski’s trust/lien claims17 and despite all relevant materials being served at least 

seven (7) days beforehand.  The applicable standard of review, palpable and overriding error, is 

not met.  Shankowski’s only remaining stated purpose for the proposed appeal is to renegotiate 

payment terms with Mantle; however, buyer’s remorse is not an appropriate ground of appeal. 

(B) The Four-Part Leave to Appeal Test Is Not Met in the Circumstances. 

 (i) The Proposed Appeal Is Not of Significance to the Practice 

19. The proposed appeal is not of significance to the practice.  Significance is gauged by 

whether the issue subject to appeal only has relevance to the parties involved or deals with an issue 

                                            
14 Duke Energy Marketing Limited Partnership v Blue Range Resource Corporation, 1999 ABCA 255 at para. 3.   

15 BMO Nesbitt Burns Inc v Bellatrix Exploration Ltd, 2020 ABCA 264 at para. 8.  See also, Trican Well Service Ltd v Delphi 

Energy Corp, 2020 ABCA 363 at paras. 11-13 [Trican].   

16 9354-9186 Québec inc. v. Callidus Capital Corp., 2020 SCC 10 at footnote 3 [Callidus]. 

17 The Monitor continues to hold approximately $1.85 million in trust under the Bonnyville Order. See KD Aff., supra at Exhibit 

“M”, Tenth Report of the Monitor, dated November 20, 2020, at paras. 18-19 [“Tenth Report”]. 

https://www.canlii.org/en/ab/abca/doc/1999/1999abca255/1999abca255.html?autocompleteStr=1999%20ABCA%20255&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2020/2020abca264/2020abca264.html?resultIndex=1
https://www.canlii.org/en/ab/abca/doc/2020/2020abca363/2020abca363.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc10/2020scc10.html?resultIndex=1
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of significant interest to the industry.18  The evidence is clear: (i) Shankowski was served with the 

Bonnyville Contract seven (7) days before the October 16 Application; and, (ii) Shankowski failed 

to review same.  The proposed appeal’s only remaining purpose (as the SAVO/RVO do not affect 

trust/lien claims) is as leverage to obtain a better deal with Mantle.  An appeal concerning a party’s 

failure to review materials or for such collateral purpose is not important to the practice. 

 (ii) The Proposed Appeal Is Not of Significance to the Action 

20. The proposed appeal is of no significance to the action nor Shankowski because neither the 

SAVO nor RVO determine or compromise Shankowski’s trust or lien claims.   

 (iii) The Proposed Appeal Is Not Prima Facie Meritorious 

21. The prima facie merit test is not a rubber stamp.  Specifically, this Court has stated that: 

“…[T]here must appear to be an error in principle of law or a palpable and 

overriding error of fact. Exercise of discretion by a supervising judge, so long 

as it is exercised judicially, is not a matter for interference by an appellate court, 

even if the appellate court were inclined to decide the matter another way. It is 

precisely this kind of a factor which breathes life into the modifier “prima facie” 

meritorious.”19  

 (a) The RVO and SAVO Are Not a Plan of Arrangement 

22. Neither the RVO nor the SAVO are a plan of arrangement.  A plan of arrangement must, 

at least, contemplate “some compromise of creditors’ rights”, such as compromising a creditor’s 

indebtedness or legal rights.20  There is a substantive requirement for the final resolution of the 

claims at issue.  As a result, Courts which have granted reverse vesting orders have held that the 

                                            
18 West Edmonton Mall Property Inc v Duncan & Craig, 2001 ABCA 40 at para. 10; Liberty, supra at para. 17. 

19 Resurgence, supra, at paras. 34-35. 

20 Callidus, supra at para. 101. See also paras. 28, 102. 

https://www.canlii.org/en/ab/abca/doc/2001/2001abca40/2001abca40.html?resultIndex=1
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jurisdiction to grant such orders exists under Sections 11 and/or  36 of the CCAA,21 rather than 

those relating to plans of arrangement.  The RVO is formulated to prevent the compromise of 

claims and preserve claimants’ rights.  The SAVO is a straightforward approval and vesting order. 

23. This Court recently confirmed that a “channelling” provision, which directs claims to the 

proceeds of an insurance policy and caps such claims to the corresponding proceeds, does not 

constitute a “compromise”.22  The RVO neither compromises any claims nor applies any cap. 

24. The Quebec Court of Appeal, in Nemaska Lithium, recently dismissed an application 

seeking leave to appeal a reverse vesting order on the basis that it constituted a plan of arrangement.  

The application seeking leave was dismissed as the proposed appeal: (i) would delay the CCAA 

proceedings; (ii) was being used as a “bargaining tool”; and, (iii) granting leave would prejudice 

a going concern transaction.23   All such factors are present and applicable here.  

 (b) Shankowski Had Notice and Full Disclosure of All Material Facts 

25. Shankowski’s allegations that a material agreement was not disclosed are without merit.  

Viewed in context, Shankowski’s proposed appeal: (i) relates to the Bonnyville Contract, which 

has no bearing on the SAVO or RVO; (ii) is not affected by the SAVO or RVO; (iii)  only appears 

to affect Shankowski’s side deal with Mantle; and, (iii) is contrary to Shankowski’s own evidence, 

which confirms service and disclosure of the Bonnyville Contract.   

 (c) The RVO and SAVO Were Properly Granted 

                                            
21 See the Monitor’s Brief, supra, at paras. 26-29, 31-32, and the decisions cited therein. 

22 Trican, supra at paras. 21-23. 

23 Judgment, issued November 11, 2020, in the matter of Nemaska Lithium Inc et al., District of Montreal, Court File No: 500-09-

029177-201, 500-09-029190-204 (500-11-057716-199) (QCCA) at paras. 3-5, 8, 11-16, 19-20, 22, 26-28, 33-36, 38-42, 44. 
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26. While not stated as a ground of appeal, the appropriate legal tests and relevant facts were 

considered by the CCAA Court in granting the RVO and SAVO.  Approval of the RVO and SAVO 

was an exercise of judicial discretion and is subject to appeal on the standard of overriding and 

palpable error; which Shankowski has failed to demonstrate. 

 (iv) The Proposed Appeal Will Unduly Hinder Progress of the Action 

27. Even where all other criterion are met, leave to appeal will be denied if it would unduly 

hinder the CCAA proceedings.  The onus is on the party seeking leave to appeal to establish, by 

affirmative evidence, that the proposed appeal will not do so.24 

28. The proposed appeal will unduly hinder the progress of the CCAA proceedings.  The RVO 

and SAVO, are conditions precedent to both the Plan and the Mantle APA. Without the SAVO 

and RVO, the Mantle Transactions cannot close.25  The Companies have limited cash on hand to 

fund operations until closing.26  As such, timing and closing are serious concerns.   

VI. RELIEF SOUGHT 

29. The Monitor respectfully requests that this Honourable Court: (i) dismiss Shankowski’s 

application for leave to appeal; and, (ii) grant costs against Shankowski. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 4th day of December, 2020. 

   McCarthy Tétrault LLP 

   Per: “McCarthy Tétrault LLP” 

   Sean Collins / Pantelis Kyriakakis / Nathan Stewart 

   Counsel for FTI Consulting Canada Inc., in its capacity as the court-appointed 

Monitor of JMB Crushing Services Inc. and 2161889 Alberta Ltd. 

                                            
24 Resurgence, supra, at paras. 41-45. 

25 Plan, supra, at para. 7.1(c); Seventh Report, supra, at Confidential Appendix “F”, the  Mantle APA, at para. 5.3(a). 

26 Tenth Report, supra at paras. 23, 26, and Appendix “A”. 
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	Memorandum of Argument (Leave to Appeal)
	I. INTRODUCTION
	1. This Memorandum of Argument is submitted by FTI Consulting Canada Inc., in its capacity as the court-appointed monitor (the “Monitor”) of JMB Crushing Systems Inc. (“JMB”) and 2161889 Alberta Ltd. (“216”, JMB and 216 are collectively referred to as...
	2. Shankowski’s materials state the following proposed grounds of appeal: (i) the Chambers Justice “erred in law or in mixed law and fact in granting the impugned Orders based on the non-disclosure by JMB and 216 and their Counsel of paragraph 26 of t...
	3. The appeal sought by Shankowski is remarkable given that Shankowski: (i) has not appealed the Sanction Order (as defined below), which concerns the actual Plan (as defined below); (ii) was served with notices of application (collectively, the “Octo...
	4. No palpable and overriding error, being the applicable standard of review, has been identified.  Instead, Shankowski alleges that material facts (the Bonnyville Contract), were not disclosed.  This is inaccurate.  The Affidavit of Jerry Shankowski,...

	II. Facts
	5. The Monitor and Sequeira Partners, in its capacity as sales agent, carried out the terms of the court-approved sale and investment solicitation process (the “SISP”).   Mantle Materials Group Ltd.’s (“Mantle”) wining bid evolved into the Amended and...
	6. The Mantle APA, inter alia, contemplates: (a) the sale of the Acquired Assets (as defined in the Mantle APA); (b) a joint plan of arrangement under the CCAA and the Business Corporations Act (British Columba) (the “Plan”): (i) compromising certain ...
	7. Beyond being made available upon request, the existence of the Bonnyville Contract was disclosed numerous times, including: (i) the Affidavit of Jeff Buck, sworn on April 16, 2020; (ii) the Order - Lien Claims - MD of Bonnyville, granted on May 20,...
	8. Regarding service of the Bonnyville Contract, the Shankowski Affidavit states:
	9. The RVO is a necessary part of the Mantle Transactions, as: (i) it monetizes approximately $40 million of paid up capital and preserves regulatory permits which may not be immediately transferable; and, (ii) a traditional plan of arrangement to ach...
	10. The following factors, among others, were raised in connection with the approval of the SAVO: (i) the Mantle APA arose from a comprehensive court-approved SISP; (ii) the Mantle APA was the highest and best bid received; (iii) the price to be paid ...
	11. On November 27, 2020, the CCAA Court heard an application, by Shankowski, seeking to set aside the SAVO and RVO (the “Set Aside Application”), on substantially the same grounds as currently alleged.  As part of the related materials, the Shankowsk...
	12. A decision concerning the Set Aside Application is expected on December 7, 2020.

	III. ISSUE
	13. The issue before this Honourable Court is whether Shankowski should be granted leave to appeal the RVO and the SAVO.  If leave to appeal is granted, this Court must then consider whether to grant a stay pending such appeal, as addressed in a separ...

	IV. LAW
	14. Section 13 of the CCAA requires that leave to appeal be obtained from the judge appealed from or of the court to which the appeal lies, prior to commencing an appeal of a CCAA Order.
	15. Leave to appeal in CCAA proceedings is granted where there are serious and arguable grounds that are of real and significant interest to the parties, taking the following into account, whether: (i) the point on appeal is of significance to the pra...

	V. Argument
	(A) Leave to Appeal The CCAA Court’s Discretionary Orders Should Not be Granted.
	16. Leave to appeal the CCAA Court’s discretionary SAVO and RVO should not be granted in the present circumstances.  In matters of mixed fact and law and the exercise of judicial discretion, as in the current circumstances, the applicable standard of ...
	17. The CCAA Justice’s decision to grant the RVO and SAVO was an exercise of discretion, under Sections 11 and 36 of the CCAA.   Shankowski’s proposed appeal raises no issues or concerns regarding any extricable legal issues or with respect to the leg...
	18. Shankowski now seeks to replace this exercise of discretion by appealing Orders which do not affect Shankowski’s trust/lien claims  and despite all relevant materials being served at least seven (7) days beforehand.  The applicable standard of rev...

	(B) The Four-Part Leave to Appeal Test Is Not Met in the Circumstances.
	19. The proposed appeal is not of significance to the practice.  Significance is gauged by whether the issue subject to appeal only has relevance to the parties involved or deals with an issue of significant interest to the industry.   The evidence is...
	20. The proposed appeal is of no significance to the action nor Shankowski because neither the SAVO nor RVO determine or compromise Shankowski’s trust or lien claims.
	21. The prima facie merit test is not a rubber stamp.  Specifically, this Court has stated that:
	22. Neither the RVO nor the SAVO are a plan of arrangement.  A plan of arrangement must, at least, contemplate “some compromise of creditors’ rights”, such as compromising a creditor’s indebtedness or legal rights.   There is a substantive requirement...
	23. This Court recently confirmed that a “channelling” provision, which directs claims to the proceeds of an insurance policy and caps such claims to the corresponding proceeds, does not constitute a “compromise”.   The RVO neither compromises any cla...
	24. The Quebec Court of Appeal, in Nemaska Lithium, recently dismissed an application seeking leave to appeal a reverse vesting order on the basis that it constituted a plan of arrangement.  The application seeking leave was dismissed as the proposed ...
	25. Shankowski’s allegations that a material agreement was not disclosed are without merit.  Viewed in context, Shankowski’s proposed appeal: (i) relates to the Bonnyville Contract, which has no bearing on the SAVO or RVO; (ii) is not affected by the ...
	26. While not stated as a ground of appeal, the appropriate legal tests and relevant facts were considered by the CCAA Court in granting the RVO and SAVO.  Approval of the RVO and SAVO was an exercise of judicial discretion and is subject to appeal on...
	27. Even where all other criterion are met, leave to appeal will be denied if it would unduly hinder the CCAA proceedings.  The onus is on the party seeking leave to appeal to establish, by affirmative evidence, that the proposed appeal will not do so.
	28. The proposed appeal will unduly hinder the progress of the CCAA proceedings.  The RVO and SAVO, are conditions precedent to both the Plan and the Mantle APA. Without the SAVO and RVO, the Mantle Transactions cannot close.   The Companies have limi...


	VI. Relief Sought
	29. The Monitor respectfully requests that this Honourable Court: (i) dismiss Shankowski’s application for leave to appeal; and, (ii) grant costs against Shankowski.
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